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solicit the review and comment of the 
appropriate 208 Planning Agency dur-
ing the public comment period pro-
vided for in § 403.11(b)(1)(ii) prior to ap-
proval or disapproval of the Program. 

(2) Where no 208 plan has been ap-
proved or where a plan has been ap-
proved but lacks Management Agency 
designations and/or does not address 
pretreatment in a manner consistent 
with this regulation, the Approval Au-
thority shall nevertheless solicit the 
review and comment of the appropriate 
208 planning agency. 

[53 FR 9439, Jan. 28, 1981, as amended at 53 
FR 40612, Oct. 17, 1988; 58 FR 18017, Apr. 7, 
1993] 

§ 403.10 Development and submission 
of NPDES State pretreatment pro-
grams. 

(a) Approval of State Programs. No 
State NPDES program shall be ap-
proved under section 402 of the Act 
after the effective date of these regula-
tions unless it is determined to meet 
the requirements of paragraph (f) of 
this section. Notwithstanding any 
other provision of this regulation, a 
State will be required to act upon 
those authorities which it currently 
possesses before the approval of a State 
Pretreatment Program. 

(b) [Reserved] 
(c) Failure to request approval. Failure 

of an NPDES State with a permit pro-
gram approved under section 402 of the 
Act prior to December 27, 1977, to seek 
approval of a State Pretreatment Pro-
gram and failure of an approved State 
to administer its State Pretreatment 
Program in accordance with the re-
quirements of this section constitutes 
grounds for withdrawal of NPDES pro-
gram approval under section 402(c)(3) of 
the Act. 

(d) [Reserved] 
(e) State Program in lieu of POTW Pro-

gram. Notwithstanding the provision of 
§ 403.8(a), a State with an approved 
Pretreatment Program may assume re-
sponsibility for implementing the 
POTW Pretreatment Program require-
ments set forth in § 403.8(f) in lieu of re-
quiring the POTW to develop a 
Pretreatment Program. However, this 
does not preclude POTW’s from inde-
pendently developing Pretreatment 
Programs. 

(f) State Pretreatment Program require-
ments. In order to be approved, a re-
quest for State Pretreatment Program 
Approval must demonstrate that the 
State Pretreatment Program has the 
following elements: 

(1) Legal authority. The Attorney 
General’s Statement submitted in ac-
cordance with paragraph (g)(1)(i) of 
this section shall certify that the Di-
rector has authority under State law to 
operate and enforce the State 
Pretreatment Program to the extent 
required by this part and by 40 CFR 
123.27. At a minimum, the Director 
shall have the authority to: 

(i) Incorporate POTW Pretreatment 
Program conditions into permits issued 
to POTW’s; require compliance by 
POTW’s with these incorporated per-
mit conditions; and require compliance 
by Industrial Users with Pretreatment 
Standards; 

(ii) Ensure continuing compliance by 
POTW’s with pretreatment conditions 
incorporated into the POTW Permit 
through review of monitoring reports 
submitted to the Director by the 
POTW in accordance with § 403.12 and 
ensure continuing compliance by In-
dustrial Users with Pretreatment 
Standards through the review of self- 
monitoring reports submitted to the 
POTW or to the Director by the Indus-
trial Users in accordance with § 403.12; 

(iii) Carry out inspection, surveil-
lance and monitoring procedures which 
will determine, independent of infor-
mation supplied by the POTW, compli-
ance or noncompliance by the POTW 
with pretreatment conditions incor-
porated into the POTW Permit; and 
carry out inspection, surveillance and 
monitoring procedures which will de-
termine, independent of information 
supplied by the Industrial User, wheth-
er the Industrial User is in compliance 
with Pretreatment Standards; 

(iv) Seek civil and criminal penalties, 
and injunctive relief, for noncompli-
ance by the POTW with pretreatment 
conditions incorporated into the POTW 
Permit and for noncompliance with 
Pretreatment Standards by Industrial 
Users as set forth in § 403.8(f)(1)(vi). The 
Director shall have authority to seek 
judicial relief for noncompliance by In-
dustrial Users even when the POTW 
has acted to seek such relief (e.g., if 
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the POTW has sought a penalty which 
the Director finds to be insufficient); 

(v) Approve and deny requests for ap-
proval of POTW Pretreatment Pro-
grams submitted by a POTW to the Di-
rector; 

(vi) Deny and recommend approval of 
(but not approve) requests for Fun-
damentally Different Factors variances 
submitted by Industrial Users in ac-
cordance with the criteria and proce-
dures set forth in § 403.13; and 

(vii) Approve and deny requests for 
authority to modify categorical 
Pretreatment Standards to reflect re-
movals achieved by the POTW in ac-
cordance with the criteria and proce-
dures set forth in §§ 403.7, 403.9 and 
403.11. 

(2) Procedures. The Director shall 
have developed procedures to carry out 
the requirements of sections 307 (b) and 
(c), and 402(b)(1), 402(b)(2), 402(b)(8), and 
402(b)(9) of the Act. At a minimum, 
these procedures shall enable the Di-
rector to: 

(i) Identify POTW’s required to de-
velop Pretreatment Programs in ac-
cordance with § 403.8(a) and notify 
these POTW’s of the need to develop a 
POTW Pretreatment Program. In the 
absence of a POTW Pretreatment Pro-
gram, the State shall have procedures 
to carry out the activities set forth in 
§ 403.8(f)(2); 

(ii) Provide technical and legal as-
sistance to POTW’s in developing 
Pretreatment Programs; 

(iii) Develop compliance schedules 
for inclusion in POTW Permits which 
set forth the shortest reasonable time 
schedule for the completion of tasks 
needed to implement a POTW 
Pretreatment Program. The final com-
pliance date in these schedules shall be 
no later than July 1, 1983; 

(iv) Sample and analyze: 
(A) Influent and effluent of the 

POTW to identify, independent of in-
formation supplied by the POTW, com-
pliance or noncompliance with pollut-
ant removal levels set forth in the 
POTW permit (see § 403.7); and 

(B) The contents of sludge from the 
POTW and methods of sludge disposal 
and use to identify, independent of in-
formation supplied by the POTW, com-
pliance or noncompliance with require-

ments applicable to the selected meth-
od of sludge management; 

(v) Investigate evidence of violations 
of pretreatment conditions set forth in 
the POTW Permit by taking samples 
and acquiring other information as 
needed. This data acquisition shall be 
performed with sufficient care as to 
produce evidence admissible in an en-
forcement proceeding or in court; 

(vi) Review and approve requests for 
approval of POTW Pretreatment Pro-
grams and authority to modify cat-
egorical Pretreatment Standards sub-
mitted by a POTW to the Director; and 

(vii) Consider requests for Fundamen-
tally Different Factors variances sub-
mitted by Industrial Users in accord-
ance with the criteria and procedures 
set forth in § 403.13. 

(3) Funding. The Director shall assure 
that funding and qualified personnel 
are available to carry out the authori-
ties and procedures described in para-
graphs (f)(1) and (2) of this section. 

(g) Content of State Pretreatment Pro-
gram submission. The request for State 
Pretreatment Program approval will 
consist of: 

(1)(i) A statement from the State At-
torney General (or the Attorney for 
those State agencies which have inde-
pendent legal counsel) that the laws of 
the State provide adequate authority 
to implement the requirements of this 
part. The authorities cited by the At-
torney General in this statement shall 
be in the form of lawfully adopted 
State statutes or regulations which 
shall be effective by the time of ap-
proval of the State Pretreatment Pro-
gram; and 

(ii) Copies of all State statutes and 
regulations cited in the above state-
ment; 

(iii) States with approved 
Pretreatment Programs shall establish 
Pretreatment regulations by November 
16, 1989, unless the State would be re-
quired to enact or amend statutory 
provision, in which case, such regula-
tions must be established by November 
16, 1990. 

(2) A description of the funding levels 
and full- and part-time personnel avail-
able to implement the program; and 

(3) Any modifications or additions to 
the Memorandum of Agreement (re-
quired by 40 CFR 123.24) which may be 
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necessary for EPA and the State to im-
plement the requirements of this part. 

(h) EPA Action. Any approved NPDES 
State requesting State Pretreatment 
Program approval shall submit to the 
Regional Administrator three copies of 
the Submission described in paragraph 
(g) of this section. Upon a preliminary 
determination that the Submission 
meets the requirements of paragraph 
(g) the Regional Administrator shall: 

(1) Notify the Director that the Sub-
mission has been received and is under 
review; and 

(2) Commence the program revision 
process set out in 40 CFR 123.62. For 
purposes of that section all requests for 
approval of State Pretreatment Pro-
grams shall be deemed substantial pro-
gram modifications. A comment period 
of at least 30 days and the opportunity 
for a hearing shall be afforded the pub-
lic on all such proposed program revi-
sions. 

(i) Notification where submission is de-
fective. If, after review of the Submis-
sion as provided for in paragraph (h) of 
this section, EPA determines that the 
Submission does not comply with the 
requirements of paragraph (f) or (g) of 
this section EPA shall so notify the ap-
plying NPDES State in writing. This 
notification shall identify any defects 
in the Submission and advise the 
NPDES State of the means by which it 
can comply with the requirements of 
this part. 

[46 FR 9439, Jan. 28, 1981, as amended at 51 
FR 20429, June 4, 1986; 53 FR 40612, Oct. 17, 
1988; 55 FR 30131, July 24, 1990; 58 FR 18017, 
Apr. 7, 1993; 60 FR 33932, June 29, 1995] 

§ 403.11 Approval procedures for 
POTW pretreatment programs and 
POTW granting of removal credits. 

The following procedures shall be 
adopted in approving or denying re-
quests for approval of POTW 
Pretreatment Programs and applica-
tions for removal credit authorization: 

(a) Deadline for review of submission. 
The Approval Authority shall have 90 
days from the date of public notice of 
any Submission complying with the re-
quirements of § 403.9(b) and, where re-
moval credit authorization is sought 
with §§ 403.7(e) and 403.9(d), to review 
the Submission. The Approval Author-
ity shall review the Submission to de-

termine compliance with the require-
ments of § 403.8 (b) and (f), and, where 
removal credit authorization is sought, 
with § 403.7. The Approval Authority 
may have up to an additional 90 days 
to complete the evaluation of the Sub-
mission if the public comment period 
provided for in paragraph (b)(1)(ii) of 
this section is extended beyond 30 days 
or if a public hearing is held as pro-
vided for in paragraph (b)(2) of this sec-
tion. In no event, however, shall the 
time for evaluation of the Submission 
exceed a total of 180 days from the date 
of public notice of a Submission meet-
ing the requirements of § 403.9(b) and, 
in the case of a removal credit applica-
tion, §§ 403.7(e) and 403.9(b). 

(b) Public notice and opportunity for 
hearing. Upon receipt of a Submission 
the Approval Authority shall com-
mence its review. Within 20 work days 
after making a determination that a 
Submission meets the requirements of 
§ 403.9(b) and, where removal allowance 
approval is sought, §§ 403.7(d) and 
403.9(d), the Approval Authority shall: 

(1) Issue a public notice of request for 
approval of the Submission; 

(i) This public notice shall be cir-
culated in a manner designed to inform 
interested and potentially interested 
persons of the Submission. Procedures 
for the circulation of public notice 
shall include: 

(A) Mailing notices of the request for 
approval of the Submission to des-
ignated 208 planning agencies, Federal 
and State fish, shellfish and wildfish 
resource agencies (unless such agencies 
have asked not to be sent the notices); 
and to any other person or group who 
has requested individual notice, includ-
ing those on appropriate mailing lists; 
and 

(B) Publication of a notice of request 
for approval of the Submission in a 
newspaper(s) of general circulation 
within the jurisdiction(s) served by the 
POTW that meaningful public notice. 

(ii) The public notice shall provide a 
period of not less than 30 days fol-
lowing the date of the public notice 
during which time interested persons 
may submit their written views on the 
Submission. 

(iii) All written comments submitted 
during the 30 day comment period shall 
be retained by the Approval Authority 
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